-

L el e T TN

LS ¥ . MWM‘—,\ K ¥ PN )’7':/:;‘-/1-- O .
; . SUE DRYDEHN - _ ‘ ' e 1o / J _ iy
ot ATAN NICOL - TBGAT, (BR4FDING) ., - DAE 7th February, 1900
...--"'"'-"—‘H— ey

The conditions upon which a council may seck to imposc a
condition of development consent under s.94% of the Act arc
as follows:- ) :

(a) in respect of a dewmed cnvironmental planning
instrument which has not been altered since st .
“September, 1980 a condition may be imposed without
the instrument containing an identification clause
as raferred to in s.94(25(u) of the Act. :

(b) in respect of a deemed environmnental plaming instrunent
which has been amended since st September, 1980 a
condition may be imposed provided the instrument contains
an jdontification clause as referred to in s.94(2)(a)
of the Act.

(¢) in respect of a local environmental plan a condition
may be imposed provided the instrument contains an
sdentification clause as referred to in s.94(2)(a) of
the Act. .

2. Tn each cace many difficulties present themselves to a
council wishing to inpose a valid condition of consent. ;
Various tests and preconditions have been established by the
Court. :

%. Firstly, the council must form an opinion that the
proposal %ill or’ is likely to require the provision of or
increase the demand for public amenities and public services
yithin the area"; e.g., by virtue of population increase.
Phe condition, also, must be fairly and reasonably related -
to the developmeht.

k. Secondly, the contribution sought must be for the purposc

of providing, extending or augmenting those public amenities
and public services. Examples of public amenities and services
which contributions or the dedication of land have been requirec
by the Court under s.9% include public car parking, drainage,
open space, the upgrading.of stormwater channels and.trafric
planning study and possible parking contributions conucguent

on the findings and adoption £ that study. '

5. Thirdly, the Court has held that . there must be a causal
hexus between the development and a decline in the amenity

of the area and this decline must be substantiated e.g., the
council will need to show that "the expected increase in
population in the locality with the expectant resultant
demand for increased facilities ... (will) necessarily result
in a decline or a depreciation of the amenities in that
neighbourhood". It would seem that it is imperative to
establish an amenity decline. iy

6. Fourthly, there must be a physical nexus between the cond-
ition sought and the development proposed. In addition, the
contribution must be spent in the "immediate location". In onc
case it was held that a contribution for open space had to be
spent in -the area ", ..proximate cnough to the site to
present a reasonable connection witb the nceds generated
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by devclopment on it". Tn another case, where a parking .
contribution was sought the Court held that the parking

osought was to be ".,.s0 situated and defined in such a

fashion as to enable a decision to be reached that they
are capable of being identified with the proposed
development®, :

: ?.-Fifthly, the contribution mast be spent within a reasonable

time. If not, the contribution would not be a valid levy

under s.94., Long term projects would not appcar to be

appropriate subjects for a $.94 levy. In this connection

it way be relevant to consider whether, in a Slowly

developing area, a trickle of s.94 contributions would be
insufiicient to do anything. - ' !

8. Sixthly, conditions wust be reasonable. This is a
complex matter of no easy solution; each case depending

on the facts and circumstances relevant in the area.
Certainly, a reaspnable contribution cannot be an’ exaction
or tax. ' :

9. Seventhly, the courts will permit discounting in cases

where, for example, the development may be "of an CNvViron-
mental planning advantage to the communi ty", -

10. In the present casc, T understand concern has becn
expressed as to the validity of a condition of development
consent requiring a -contribution to upgrade an existing road.
The levy amounts to $2,500 for every third and subsequent
dwelling. The cordition is imposed in relation to "multiple
occupancy" development introduced into Interim Developuent
Order No. 2 - Shire of Tweed by Tweed Local Environmental
Plan No. 6. The relevant clause permitting this form of
development is ¢l.12A." The clause does not contain =

"s.94 clause". This being the case, it is my view that

no power exists in the council’.tor impose a condition of
development consent requiring a contribution under s.94,
This is because the multiple occupancy Provisions were
included in the I.D.O. by a L.E.P. and thus require
compliance with.s.94(2)(a) before an imposition can be nade.

11. The conditions imposed by the council, would, therefore,
be beyond power. - ;

12. Even assuming the plan did contain the required
identification under $.94(2)(a) the council may have difficulty
in substantiating the conditions applying the tests referred
to, (especially the 1st, 3rd, 4th and Sth tests).
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1%, It is difficult, and, perhaps inappropriate foxr this
Department to comment upon the validity or otherwise of a
condition of development consent:inmposed by a council.. The
appropriate forum fox determination of this issue is the

Land and Fuvironment Court.

1. "Nor do I think it advisable for-the Department to
proffer legal advice to-the Council as to the bases upon
which contributions may be sought. If advaice Fiven
transpires to be incorrect the Minister or the Department
may be placed in an embarrassing situation. The council
has available to it competent legal advisers and should

be encouraged to. seek advice from that quarter as to its
povers.
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The conditions upon which a council may seck 1o imposc &
condition of development consent under =.9% of the Act arc
as follows: - ]

(a) in respect of a deomed cenvironmental pliaming
instruent which has not been altered since st
‘3 September, 1980 a condition may be imposcd withoul
the instrument containingg an identification clause
as ri:ferred to in s.94(25(u) of the Act. :

(b) in respect of a deemed environmental plamning instrunent

which has been amended since 1st September, 1980 a
condition may be dmposed provided the instrument contains
an jidentification clause as referred to in s.94(2)(a)

of the Act.

(¢) in respect of a local environmental plan a condition
may be imposed provided the instrument contains an
identification clause as referred to in s.94(2)(a) of
the Act. '

2. Tn each cace many difficulties present themselves to a
council wishing to impose a valid condition of consefit.
Various tests and preconditions have been cstablished by the
Court.

%. Firstly, the council must form an opinion that the
proposal Will or' is likely to require the provision of or
increagse the demand for public amenities and public services
yithin the area"; e.g§., by virtue of ‘population increuse.

. Phe condition, also, must be fairly and reasonably related

1o the development. -

I, Sccondly, the contribution sought must be for the purposc
of providing, extending or augzenting those public amenities
and public services. Ixamples of public amenities and servic
which contributions or the dedication of land have been requi
by the Court under s.94 include public car parking, drainage,
open space, the upgrading of stormwater channels and-traffic
planning study and possible parking contributions conuceguent
on the findings and adoption of that study. 1

S. Thirdly, the Court has held that.there must be a causal
nexus between the development and a decline in the amenity

of the area and this decline must be substantiated e.g., the
council will need to show that "the expected increase in
population in the locality with the expectant resultant
demand for increased facilities ... (will) necessarily result
in a decline or a depreciation of the amenities in that
neighbourhood". It would seem that it is imperative to
establish an amenity decline. ;

6. Fourthly, there must be a physical nexus between the cond-
ition sought and the development proposed. In addition, the
contribution must be spent in the "immediate location". In one
case it was held that a contribution for open space had to be
spent in -the area "...proximate cnough to the site Lo

present a reasonablé connection witb the nceds generated
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Ly development 00 2 i S Y another ecase, wvhere o pariing
contribution was sought the Court held that the payling

osought was to be "...50 situated and defined in such a

fashion as to enable a decision to be reached that they
e capable of being identificd wilh the nroposed
development®, :

. 7e Fifthly, the contribution nust be spent within a reasonable

time. If not, the contribution would not Le a valid levy
under: s,.9!, Long term projects would not appcar to be
appropriate subjects for a S.94 levy. In this connection
it way be relevant to consider whether, in a slowly
developing area, a trickle of s.94 contributions would be
insufiicient to do anything. ;

8. Sixthly, conditions wust be rcasonable. 7This 154
complex matter of no easy solution; each case depending

on the facts and circumstances relevant in the area.
Certainly, a reaspnable contribution cannot be an’ exaction
or Lax. : ;

9. Seventhly, the courts will permit discounting in cases

vwhere, for example, the devGIOpment,may be "of an cnviron-
mental planning advantage to the conuauni ty", -

10. In the present casc, I understand concern has becn
expressed as to the validity of a condition of developnent
consent requiring a -contribution to upgrade an existing road,
The levy anmounts to $2,500 for every third and subscqguent
dwelling. The cordition is imposed in rclation to "multiple
occupancy" development introduced into Interi:n Developnent
Order No. 2 - Shire of Tveed by Tweed Local Environmenta)
Plan No. 6. The relevant clause permitting this form of
development is c¢l.124." The clause does uot contain e

"s.94 clause". This being the case, it is my view that

no powver exists in the council .to*impose a condition of
development consent requiring a contribution under s.9%4,
This is bLecause the multiple occupancy Provisions wore
included in the I.D.O. by a L.E.P. and thus require
compliance with 5.94(2)(a) before an imposition can be made.

11. The conditions imposed by the counecil, would, thercfore,
be beyond power. - t :
12. Even assuming the plan did contain the required
identification under $.94(2)(a) the council may have difficulty
in substantiating the conditions applying the tests refcrrbﬁ
*to, (especially the 1st, 3rd, 4th and oth tests).
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.15, It is difficult, and, perhaps inappropriate for this
Department to comy mn upon the validity or othexrwise of &
condition of development consent:limposed by a council. The
appropriate forum for determination of this issue is thc
Land and Fovironment Counrt.

1. "Hor do I think it advisable for-the Department to
proffer legal advice to:the Council as to the bases upon
which contx:.butlon* nay be sought. If advice given
transpires to be incorrect the Minister or the Department
may be placed in an cmbarrassing situation. The council
‘has available to it competent ]cr*aJ advisers and should
be encouraged to. seck advlco 11‘01.1 that quartcér as to its
powers. '
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The conditione upon which a council may scck to imposc a
condition of development consent under s.94% of the Act arc
as follows:-- ' :

(a) in respect of a deemed cnvironmental planning
instrument which has not been altered since 1st . ) i

2+ - September, 1980 a condition may be imposcd without [
the instrument containing an identification clausc [l

.. @&s raoferred to in s.94(25(a) of the Act. |, : . I

(b) in respect of a deened environmental plamming instrunent
" which has been amended since 1st Septemder, 1980 a -
condition may be imposed provided the instrument contains
an identification clause as referred to in s.94(2)(a)
of thc Act.

|
(c) in respect of a local environmental plan a condition : 1
may be imposed provided the instrument contains an : |
identification clause as referred to in s.94(2)(a) of i
the Act. o’ ' : |

2. In cach cace many difficulties present themselves Lo a

council wishing to impose a valid condition of consent. : ,
Various tests and preconditions have been c¢stablished by the
Court. g =

%. Firstly, the council nust form an opinion that the . l
proposal will or is likely to require the provision of ‘or |
increagse the demand for public amenities and public services. - i
within the area"; e.g., by virtue of population increase. -
The condition, also, must be fairly and reasonably related - I
to the developmeht. ' : \

L. Secondly, the contribution sought must be for the purposc
of providing, extending or augmenting those public amenities ‘
and public services. LExamples of public amenities and services
which contributions or the dedication of land haye been required |
by the Court under s.% include public car parking, drainage,
open space, the upgrading of stormwater channels and.traffic b
planning study and possible parking contributions conscguent I
on the findings and adoption of that study. '

5. Thirdly, the Court has held that there must be a causal 1
nexus between the development and a decline in the amenity f
of the area and this decline must be substantiated e.g., the
council will need to show that "the expected increase in
population in the locality with the expectant resultant :
demand for increased facilities ... (will) necessarily result | |
in a decline or a depreciation of the amenities in that
neighbourhood". It would seem that it is imperative lo

establish an amenity decline. i

6. Fourthly, there must be a physical nexus betwecn the cond-
ition sought and the development proposed. In addition, the |
contribution must be spent in the "immediate location". In one ||
case it was held that a contribution for open space had to be
spent in -the area "...proximate enough to the site to
present a reasonable connection witb the nceds generated
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by devclopment on it". In another case, where g pariing .
contribution was sought the Court held that the parlking

. sought was to be ".,.so situated and defined in such a
- 4

fashion as to enablé a decision to be reached that they
are capable of being identificd with the proposed
development", '

7. ¥ifthly, the contribution must be spent within a reasonable

> Time TP not, the contribution would not be a valid levy
under s.9%. Long term projects would not appcar to be

appropriate subjects for a $.94 levy. In this connection
it may be relevant to consider whether, in a slowly
developing area, a trickle of s.9%4 contributions would be
insufficient to do anything, - :

8. Sixthly, conditions must be reasonable. This is a
complex matter of no easy solution; each case depending

on the facts dnd circumstances relevant in the area.
Certainly, a reaspnable contribution cannot be an exaction
or ta. ) -

9. Seventhly, the courts will permit discounting in cases

where, for example, the development may be "of an CNViron-
mental planning advantage to the communi ty", :

10. In the present casc, I understand concern has been
expressed as to the validity of a condition of development
consent requiring a -contribution to upgrade an existing road.
The levy amounts to $2,500 for cvery third and subseqguent
dwelling. The cordition is imposed in reclation to "multiple
occupancy" developument introduced into Interimn Developrment
Order No. 2 - Shire of Tweed by Tweed Local Environmental
Plan No. 6. The relevant clause permitting this form of
development is ¢l1.12A." The clause does not contain z

“s.94 clause". This being the case, it is my view that

no power exists in the council . to* impose a condition of
development consent requiring a contribution under s.94,
This is because the multiple occupancy Provisions were
included in the I.D.O. by a L.E.P. and thus require
compliance with s.94(2)(a) before an imposition can be made.
11. The conditions imposed by the council, would, therefore,
be beyond power. - A el

12. Even assuming the plan did contain the required
identification under 5.94(2)(a) the council may have difficulty
in substantiating the conditions applying the tests referred

- to, (especially the 1st, Zrd, 4th and Sth tests).
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1%, It is difficult, and, perhaps inappropriate for this
Department to comment upon the validity or otherwise of a
condition of developnent consent:imnposcd by a council.. The
appropriate forum for determination of this issue is the

Land and Invironment Louri '
: |

. 4. "Xor do I think it advisable for-the Department to
proffer legal advice to-the Council as to the hases upon
ay be sought. If advice given
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j.ch contributions ma
ranspires to be incorrect the Minister or the Department c iR M
may be placed in an embarrassing situation. The council i}
has available to it competent legal advisers and should E
be cncouraged to. seek advice from that quarter as to its b
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Land and Environment Court, o « TR
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OPINION SUBMITTED ON BEHALF OF APPLICANT. g2

Re: Effect of Parramatta CC v. Peterson. !

In the instant appeal, the issue is whether a monetary contribution, re-
quired by the Respondent Council (under s.94 of the Environmental Planning
and Assessment Act) as a condition of its consent approval for a Multiple
Occupancy zoning, such contribution being for the purpose of "Rural Road
Development", is void for remoteness from the subject development.

Consent authorities are empowered by s.94 to require payment of a monetary
contribution where a development is "likely to require the provision of or
increase the demand for public amenities and public services within the
area". The question in this case is whether a contribution, extracted for
rural roads anywhere in the shire, is "within the area".

A long series of cases establishes that such a levy, for rural roads
generally, is of insufficient immediate connection to the proposed
development, is not "within the area" and so fails for remoteness.

In Norlyn Investments V. Ballina S.c.2 and Byrril Creek Hamlet V. Tweed s.c.3
Assessor Riding rejected such a condition as lacking in a nexus to the
proposed development. He cited with approval the judgement of Gibbs C.J. of
the High Court in Cardwell s.C. V. King Ranch? to the effect that the
condition must be reasonably required by the development, and he endorsed
Assessor Nott in Pick V. Eallina S.C.° wherein it was held that if roads
which might benefit from the condition are remote from the subject land then
the imposition is unreasonable. In Ramsey & Ilepool v. Richmond River s.c.®
Stein J. held that such a condition had no necessary relevance to the subject
land and failed as too remote. He affirmed that the adoption, by a consent
authority, of such a condizion as A matter of blanket policy, disabled the

authority from exercising its discretion in individual cases and was
improper?,

It appears that if the mon=y is specifically "eartagged" for a rural road
in the immediate locality then the necessary nexus can be established. In
Hawkins v. Evans s.c.8 and Coupe v. Mudgee s.c.? a condition requiring a
monetary contribution to a future upgrading of the immediate access road
was upheld. In Mylrea v. Nambucca S.C.'0 a contribution for upgrading of
roads "giving access to the development" was upheld. In Young & Guest Ve

Nambucca S.C.'! Assessor Andrews upheld a contribution of $3300 required to

"benefit the road system on which the building was situated".

...2



In the instant case, however, it is a "general levy" which has been raised.
It is submitted that the Council is now estopped from trying to make out that
a local-specific levy was meant, or is now meant. Having formally stated a
certain and precise legal positzon, by way of consent conditiony the
Respondent council cannot now chop and change its apparent and stated
intention so as to try and squeeze it into legitimacy, however appropriate
and easy doing so may have been for them at the consent stage.

In the instant case a problem has arisen, and this opinion is sought by the
Assessor, following the recent decision of Stein J. in Parramatta CC Mo
Peterson!. In that case a proposed multiple-storey development would generate
the need for many more car-parking spaces than it provided internally.
The council imposed a s.94 condition that $1.25m be contributed for public
car-parking, such funds to go towards a $6m high-rise council carpark 800
metres away. There were council carparks much closer.

Upon challenge that this expenditure was too remote, Stein J. held (inter
alia) that the word "area" in s.94 means the local government area of the
local council and not simply the immediate locality of the development site.

Even if Stein J. is correct in his definition of "area", one must beware of
interpreting him as holding that if a development creates or adds to a need
anywhere in a [local government] area, then a condition assuaging that need
anywhere in the [local government] area is valid. 5.94(1) must be read in
cnjunction with s.94(2), which requires that any condition imposed by the
consent authority pursuant to its s.94(1) study is "reasonable".

Stein J. does not spell this out clearly, however, having made his ruling
about the meaning of "area" in s.94(1), he goes on to devote much of his
judgement to the concept of "reasonableness" and "nexus". He held that the
test of wvalidity did not require an "identifiable nexus" and a
"direct connection" to be proven between the proposed development and the
public amenity on which the money (the subject of the condition) is to be
spent. The condition, however, did have to relate "fairly and reasonably"
to the subject development, so as to establish sufficient connection to
satisfy the equity argument!?, It was not necessary for the council to
prove a direct geographical connection between the subject development and
the proposed council carpark -- it was sufficient that the proposed

carpark would serve the Parramatta Central Business District [CBD] as a whole.

The core case on planning nexi is Newbury D.C. v. Secretary of State for the

Environment 12 (which, Stein J. in Parramatta formally adopted). This held

that for a planning condition to be valid it must: (i) have a planning
purpose; (ii) fairly and reasonably [not necessarily directly or
exclusively] relate to the development; (iii) not be so unreasonable that no
reasonable planning authority could have imposed it.

The Newbury doctrine was somewhat befuddled by Stein J.'s own Chief Judge,
Cripps J., in BOMA v. Sydney City Council”?, wherein the requisite "fair and

reasonable" relationship appeared to be extended to require a "direct"
connection between the contribution and the development. Stein J. opposed
this test as too strict and stated that a lesser test was enough -- it
sufficed for the condition "fairly and reasonably" to relate to the
development. He advanced, as reasons for distinguishing BOMA, "that Cripps J.

ll.3



may have had in mind a wider meaning of "direct" than may be usual"!3,
He supported this opinion by pointing out that Cripps J. had himself applied
the wider test in Bullock V. Eurobodalla S.C.14, wherein he followed St.
George v. Manly g&g;]S, which held that a condition must be "capable of
meeting the test that it reasonably relates to the development". However,
hose it down though he might, Stein J. did not expressly overrule BOMA-- nor
was he in a position to do so.

Even assuming that Stein J. in Parramatta was legally correct in narrowing
the test laid down by Cripps J. in BOMA, at least a "fair and reasonable"
relationship remains required between the condition and the development.
Stein J. in Parramatta appears to hold that this "reasonable" nexus is
established wherever a development creates a need anywhere in a [local
government] area, and where the condition (monetary contribution) is for
expenditure on assuaging that need anywhere in the [local government] area.

However, it is submitted that Parramatta should be distinguished from the
instant appeal on the grounds that the local government area involved was a
city, with a total administrative area of only 60 sq. km. and a CBD of about
1 sq. km. In such a tight, urban situation there is a much greater
concentration of people and sharing of amenities than in a rural shire. In
the Parramatta case, the actual expenditure (disputed though it was) was to
be a mere 800 metres from the subject development. It was very consciously a
major urban CBD which Stein J. dealt with in Parramatta as a whole, unified
entity expressly, and by way of limitation, saying15 "it is permissible, in
the case of a regional or sub-regional centre, to adopt an integrated,
cohesive approach".

By way of comparison, the administrative area of Tweed Shire Council is
1307 sg. km. and that of the largest NSW shire, Central Darling, is
51,395.12 sqg. km. (Incidentally, the area of NSW is 801,340.88 sq. km.). If
the ruling of Stein J. is to be extended to rural areas then expenditure
may well be scores, if not hundreds, of kilometres away from a subject
development. There is no way that such expenditure can be considered to be
proximate enough to the development to provide a "fair and reasonable" (let
alone a "direct") connection with or relevance to it.

It is submitted that Parramatta ccC. V. Peterson turned upon its own peculiar
facts and is clearly distinguishable from the established cases invalidating
general levies, especially those for rural roads. Stein J. was only concerned
with an inner city area and had no intention to make fresh law applying to
extensive or rural areas. Significantly, he did not mention or overrule his
own decision in Ramsey & Ilepool v. Richmond River SJLG, wherein he
personally declared "no real nexus" was evident between a contribution to the
"Shire road network generally" and the subject development. Indeed, he did
not refer to any of that long series of cases cited above which invalidate
general levies for rural roads.

Any extension of Parramatta CC v. Peterson, even if it is good law, should
not be undertaken lightly. It would make a nonsense of that long string of
cases and that established law requiring a reasonable nexus between the
development and the expenditure. This "integrated, cohesive" approach may be
fair in an urban CBD, but it is inequitable in a rural, and possibly even a
suburban, situation. Such an extension is also entirely unnecessary: if rural
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councils wish to levy funds for rural road development then all they need to

do is to earmark the contribution, at the time of imposing it,
relevant,

Parramatta EE.XL

local access roads.

Conclusion.

Peterson should be distinguished from the established and
settled law invalidating general levies for rural roads,

that it applies only in the Central Business District of a city.
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9.
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